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Chapter 7
The Ethical Justification of Capitalism
and Why Socialism IsMorally Indefensible

The last four chapters have provided systematic reasons and empirica evidence for the thes's that
socidism asasocid system that is not thoroughly based on the “ naturd theory of property” (the
firg-use-firg-own rule) which characterizes capitaism must necessarily be, and in fact is, an inferior systenr
with respect to the production of wedth and the average standard of living. This may satisfy the person who
believes that economic wedlth and living standards are the most important criteriain judging a society—and



there can be no doubt that for many, one' s standard of living is a matter of utmost importance—and because
of thisit is certainly necessary to keep dl of the above economic reasoning in mind. Y et there are people who
do not attach much importance to economic wedlth and who rank other values even higher—happily, one
might say, for socidiam, because it can thus quietly forget its origind daim of being able to bring more
prosperity to mankind, and instead resort to the atogether different but even more inspiring clam that whereas
socidism might not be the key to prosperity, it would mean judtice, fairness, and mordity (dl terms used
synonymoudy here). And it can argue that a trade-off between efficiency and justice, an exchange of “less
wedth” for “more justice” isjudtified, Snce justice and fairness, are fundamentally more valuable thar
economic wedth.

Thiscdam will be examined in some detail in this chapter. In so doing, two separate but related clams
will be andyzed: (1) the clam made in par ticular by socidists of the Marxist and the socid-democratic camp,
and to alesser degree aso by the conservatives, that aprincipled case in favor of [p. 128] socidism can be
made because of the mora vaue of its principles and, mutatis mutandis, that capitalism cannot be defended
moraly; and (2) the cdlaim of empiricist sociaism that normative statements (“should” or “ought”
satements)—aince they neither soldly relate to facts, nor smply state averbd definition, and thus are neither
empirica nor andyticd statements—are not redly statements at al, at least not satements that one could call
“cognitive” in the widest of al senses, but rather mere “verba expressons’ used to express or arouse fedings
(such as“Wow” or “grrrrr”).1

The second, empiricig or, asits podition goplied to the fidd of morasis cdled, “emativig” clam will
be dedt with firdst, asin away it is more far-reaching.2 The emotivist position is derived by accepting the
central empiricigt-pogitivist claim that the dichotomous distinction between empirica and andytical statements
isof an dl-inclusve nature; thet is, that any statement whatsoever must be empirica or andyticd and never car
be both. This position, it will be seen, turns out to be self-defeating on closer ingpection, just as empiricismin
generd turned out to be salf-defeeting.3 If emotivism isavaid pogtion, then its basic proposition regarding
normative statements must itsaf be andytica or empirical, or ese it must be an ex pression of emations. If it is
taken to be andyticd, then it is mere verba quibble, saying nothing about anything red, but rather only defining
one sound by another, and emotivism would thus be avoid doctrine. If, instead, it is empiricd, then the
doctrine would not carry any weight, as its centrd proposition could well be wrong. In any case, right or
wrong, it would only be a proposition stating a historicd fact, i.e., how certain expressions have been used in
the past, which initsdf would not provide any reason what soever why this would have to be the casein the
future, too, and hence why one should or rather should not look for normative statements that are more thar
expressons of emationsin that they are meant to be judtifiable. And the emotivist doctrine would aso lose dll
itsweight if it adopted the third dternative [p. 129] and declared its central tenet itsdf a“wow” statement, too.
For if this were the case, then it would not contain any reason why one should re late to and interpret certain
datements in certain ways, and o if one's own ingtincts or fedlings did not happen to coincide with somebody
elsg s “wowing,” there would be nothing that could stop one from following one's own fedings ingtead. Just as
anormative statement would be no more than the barking of adog, so the emotivist position then is no more
than abark ing comment on barking.

On the other hand, if the centrd statement of empiricism-emotivism, i.e., that normative Statements
have no cognitive meaning but are Smply expres sons of fedings, isitsdf regarded as a meaningful Satement
communicat ing that one should concelve of dl statements that are not andytica or empirical as mere
expressive symbals, then the emotivigt position becomes outrightly contradictory. This pogition must ther
assume, a least implicitly, that certain indgghts, i.e,, those rdating to normative statements, cannot smply be
understood and meaningful, but can aso be given judtification as statements with specific meanings. Hence, one



must conclude that emotivism faters, because if it were true, then it could not even say and mean what it
says—it smply would not exist as a position that could be dis cussed and evaluated with regard to its vdidity.
But if it isameaningful position which can be discussed, then thisfact beliesits very own basic premise.
Moreover, the fact that it isindeed such ameaningful position, it should be noted, cannot even be disputed, ac
one cannot communicate and argue that one cannot communicate and argue. Rather, it must be presupposed
of any intdlectua postion, thet it is meaningful and can be argued with regard to its cognitive vaue, smply
because it is presented in alanguage and communicated. To argue otherwise would dready implicitly admit its
vaidity. Oneisforced, then, to accept arationalist gpproach towards ethics for the very same reason that one
was forced to adopt arationdist instead [p. 130] of an empiricist episemology.4 Y et with emotivism so
rebuffed, | am gill far awvay, or so it seems, from my set god, which | share with the Marxist and conservative
socidids, of demondrating that a principled casein favor of or againgt socidism or cgpitaism can be made.
What | have reached so far isthe conclusion that the question of whether or not normative statements are
cognitive onesis itsalf a cognitive problem. However, it dill s;emsto be afar cry from there to the proof that
actual norm proposals can indeed be shown to be ether valid or invaid.

Fortunately, thisimpresson iswrong and there is dready much more won here than might be
suspected. The above argument shows us that any truth claim—the claim connected with any proposition that
itistrue, objective, or vdid (dl terms used synonymoudy here—is and must be raised and decided upon in
the course of an argumentation. And since it cannot be disputed that thisis S0 (one cannot communicate and
argue that one cannot communicate and argue), and it must be assumed that everyone knows what it meansto
clam something to be true (one cannot deny this statement without claiming its negeation to be true), this has
been gptly cdled “the apriori of communication and argumentation.”>

Now, arguing never just condsts of free-floating propositions claming to be true. Rather,
argumentation is dways an activity, too. But given that truth claims are raised and decided upon in
argumentation and that ar gumentation, aside from whatever issaid inits course, isa practica affair, it follows
that intersubjectively meaningful norms must exis—yprecisaly those which make some action ar
argumentation—uwhich have specid cognitive statusin that they are the practica preconditions of objectivity
and truth.

Hence, one reaches the conclusion that norms must indeed be assumed to be judtifiable asvdid. It is
smply impossible to argue otherwise, because the ability to argue so would in fact presuppose the validity of
those [p. 131] normswhich underlie any argumentation whatsoever.6 The answer, then, to the question of
which ends can or cannot be judtified is to be derived from the concept of argumentation. And with this, the
peculiar role of reason in determining the contents of ethicsis given a precise description, too. In contrast to
the role of reason in establishing empirica laws of nature, reason can clam to yidd results in determining moral
laws which can be shown to be vaid a priori. It only makes explicit what is aready implied in the concept of
argumentation itself; and in andyzing any actuad norm proposd, itstask is merely confined to andyzing whether
or not it islogicaly consstent with the very ethics which the proponent must presuppose as vaid insofar as he
is able to make his proposd a dl.”

But what is the ethicsimplied in argumentation whose vdidity cannot be disputed, as disputing it would
implicitly have to presuppose it? Quite commonly it has been observed that argumentation impliesthat &
propos tion clams universal acceptability, or, should it be anorm proposd, that it is“universdizable.”
Applied to norm proposdls, thisistheidea, asformu lated in the Golden Rule of ethics or in the Kantiar
Categorical Imperdtive, that only those norms can be justified that can be formulated as generd principles
which are vdid for everyone without exception.8 Indeed, as ar gumentation implies that everyone who car
understand an argument must in principle be able to be convinced of it smply because of its argumentative



force, the universdization principle of ethics can now be understood and explained as grounded in the wider
“gpriori of communication and ar gumentation.” Y et the universaization principle only provides a purely for ma
criterion for mordity. To be sure, checked againgt this criterion dl proposas for vaid norms which would
specify different rules for different classes of people could be shown to have no legitimate claim of being
universaly acceptable as fair norms, unless the distinction between different classes of people were such that it
implied no discrimination, but could ingtead [p. 132] be accepted as founded in the nature of things again by
everyone. But while some norms might not pass the test of universdization, if enough attention were paid to
their formulation, the most ridiculous norms, and what is of course even more relevant, even openly
incompatible norms could easily and equaly well passit. For example, “everybody must get drunk on Sundays
or befined” or “anyone who drinks acohol will be punished” are both rules that do not dlow discriminatior
among groups of people and thus could both clam to satisfy the condition of universdization.

Clearly then, the universalization principle alone would not provide one with any postive st of norms
that could be demondtrated to be judtified. However, there are other positive normsimplied in argumentatior
adde from the universalization principle. In order to recognize them, it is only necessary to cdl three
interrelated facts to attention. Fird, that argumentation is not only a cognitive but dso apracticd affair.
Second, that argumen tation, as aform of action, implies the use of the scarce resource of one's body. And
third, that argumentation is a conflict-free way of interacting. Not in the sense that there is dways agreement o
the things said, but in the sense that as long as argumentation isin progressit is dways possble to agree a
least on the fact that there is disagreement about the validity of what has been said. And thisis to say nothing
else than that a mutua recognition of each person’s exclusive control over his own body must be presupposed
aslong asthereis argumentation (note again, that it isimpossible to deny thisand claim this denid to be true
without implicitly having to admit its truth).

Hence, one would have to conclude that the norm implied in argumen tation is that everybody has the
right of exclusive control over his own body as hisingtrument of action and cognition. Only if thereis at least an
implicit recognition of eech individual’s property right in his own body can argumentation take place.® Only as
long asthisright is recognized isit possible for [p. 133] someone to agree to what has been said in ar
argument and hence can what has been said be vaidated, or isit possible to say “no” and to agree only on the
fact that there is disagreement. Indeed, anyone who would try to justify any norm would dreedy have to
presuppose the property right in his body as avaid norm, smply in order to say, “Thisiswhat | clam to be
true and objective.” Any person who would try to dispute the property right in his own body would become
caught up in a contradiction, as arguing in thisway and claiming his argument to be true, would aready
implicitly accept precisdy this norm as being vdid.

Thusit can be stated that whenever a person clams that some statement can be justified, he at least
implicitly assumes the following norm to be justified: “Nobody has the right to uninvitedly aggress againg the
body of any other person and thus ddimit or restrict anyone' s control over hisown body.” Thisruleisimplied
in the concept of judtification as argumentative judtification. Justifying means justifying without having to rely or
coercion. In fact, if one formulates the opposite of thisrule, i.e., “everybody has the right to uninvitedly aggress
againg other people’ (arule, by the way, that would pass the formal test of the universdization principle!), then
it iseasy to seethat thisrule is not, and never could be, defended in argumentation. To do so would in fact
have to presuppose the vdidity of precisdly its opposite, i.e., the aforementioned principle of nonaggression.

With this judtification of a property norm regarding a person’s body it may seem that not much iswon,
as conflicts over bodies, for whose pos sible avoidance the nonaggression principle formulates a universaly
judtifi able solution, make up only asmdl portion of dl possble conflicts. However, thisimpresson is not
correct. To be sure, people do not live on air and love adone. They need a smdler or greater number of other



things aswell, amply to survive—and of course only he who survives can sustain an argumentation, let done
lead a comfortable life. With respect to dl of [p. 134] these other things norms are needed, too, asit could
come to conflicting evauations regarding their use. But in fact, any other norm must be logi cally competible
with the nonaggression principle in order to be judtified it sdf, and, mutatis mutandis, every norm that could be
shown to be incompetible with this principle would have to be consdered invdid. In ad dition, as the things
with respect to which norms have to be formulated are scarce goods—just as a person’s body is a scarce
good—and asit is only necessary to formulate norms at al because goods are scarce and not be cause they
are particular kinds of scarce goods, the specifications of the nonaggression principle, conceived of as g
specid property norm referring to a gpecific kind of good, mugt in fact aready contain those of a genera/

theory of property.

I will firgt state this genera theory of property as a set of rules gpplicable to all goods with the purpose
of helping oneto avoid all possible conflicts by means of uniform principles, and will then demonstrate how
this generd theory isimplied in the nonaggression principle. Since according to the nonaggression principle
person can do with his body whatever he wants as long as he does not thereby aggress against another
person’s body, that person could also make use of other scarce means, just as one makes use of one'sown
body, provided these other things have not already been ap propriated by someone else but are dill ina
natural, unowned state. As Soon as scarce resources are visibly appropriated—as soon as someone “mixes his
labor,” as John Locke phrased it,10 with them and there are objective traces of this—then property, i.e., the
right of exclusive control, can only be acquired by a contractua transfer of property titles from a previousto e
later owner, and any attempt to unilaterdly delimit this exclusive control of previous owners or any unsolicited
transformetion of the physical characteristics of the scarce meansin question is, in grict andlogy with ac
gressions againgt other peopl€' s bodies, an unjudtifiable action.11 [p. 135]

The compatibility of this principle with that of nonaggression can be demonstrated by means of ar
argumentum a contrario. Firg, it should be noted that if no one had the right to acquire and control anything
except his own body (arule that would pass the formad universdization test), then we would al cease to exist
and the problem of the judtification of normative statements (or, for that matter, any other problem that is of
concern in thistreatise) smply would not exist. The existence of this problem is only pos sible because we are
aive, and our existence is due to the fact that we do not, indeed cannot, accept anorm outlawing property in
other scarce goods next and in addition to that of one's physica body. Hence, the right to ac quire such goods
must be assumed to exist. Now, if thisis so, and if one does not have the right to acquire such rights of
exclusve control over un used, nature-given things through one' s own work, i.e., by doing something witr
things with which no one ese had ever done anything before, and if other people had the right to disregard
one' s ownership claim with respect to such things which they had not worked on or put to some particular use
before, then thiswould only be possible if one could acquire property titles not through labor, i.e., by
establishing some objective, intersubjectively controllable link between a particular person and a particular
scarce resource, but smply by verba declaration; by decree.12 However, acquiring property titles through
declaration is incompatible with the above judtified nonaggression principle regarding bodies. For one thing, if
one could Indeed appropriate property by decree, then this would imply that it would aso be possible for one
to smply declare another person’s body to be one' s own. Y et this, clearly enough, would conflict with the
ruling of the nonaggression principle which makes a sharp distinction between one's own body and the body of
another person. And this digtinction can only be made in such a clear-cut and unambiguous way because for
bodies, as for anything else, the separation between “mine’ and “yours’ is not based on verba declarations [p.
136] but on action. (Incidentaly, a decision between rival declarative claims could not be made unless there
were some obj ective criterion other than declaration.) The separation is based on the observation that some
par ticular scarce resource had in fact—for everyone to see and verify, as objective indicators for thiswould



exist—been made an expression or materidization of one sown will, or, as the case may be, of someone
elsg’ swill. Moreover, and more importantly, to say that property is acquired not through action but through &
declaration involves an open practica contradiction, because nobody could say and declare so unlessin
Spite of what was actudly said hisright of exclusve control over his body as his own in strument of saying
anything was in fact aready presupposed.

It has now been demondirated that the right of origina appropriation through actionsis compatible with
and implied in the nonaggression principle as the logicaly necessary presupposition of argumentation.
Indirectly, of course, it has dso been demonstrated that any rule specifying different rights, such asasocidist
property theory, cannot be justified. Before entering a more detailed analys's, though, of why any socidist
ethic isindefengble—a discusson which should throw some additiond light on the importance of some of the
dipulations of the “naturd,” capitalist theory of property—a few remarks about what is or is not implied by
classfying these latter norms as judtified seem to be in order.

In making this assertion, one need not claim to have derived an “ought” from an “is.” Infact, one car
reedily subscribe to the dmost generdly accepted view that the gulf between “ought” and “is’ islogicdly
unbridgeable.13 Rather, dassfying the rulings of the naturd theory of property in thisway isapurely cognitive
maiter. It no more follows from the classfication of the principle underlying capitdlism as“fair” or “just” that
one ought to act according to it, than it follows from the concept of vadidity or truth that one should aways
drive for it. To say that this principleis just aso does not [p. 137] preclude the possibility of people proposing
or even enforcing rules that are incompatible with it. As a matter of fact, with respect to normsthe stuaion is
very smilar to that in other disciplines of scientific inquiry. The fact, for instance, that certain empirica
satements are justified or justifiable and others are not does not imply that everyone only defends objective,
vaid satements. Rather, people can be wrong, even intentiondly. But the ditinction between objective and
subjective, between true and fase, does not lose any of its significance because of this. Rather, people who are
wrong would have to be classified as either uninformed or intentiondly lying. The case is Smilar with respect to
norms. Of course there are many people who do not propagate or enforce norms which can be classified as
valid according to the meaning of judtification which | have given above. But the distinction between judtifiable
and nonjudtifiable norms does not dissolve because of this, just as that between objective and subjective
statements does not crumble because of the existence of uninformed or lying people. Rather, and accordingly,
those people who would propagate and enforce such different, invalid norms would again have to be classified
as uninformed or dishonest, insofar as one had explained to them and indeed made it clear that their dternative
norm proposals or enforcements could not and never would be judtifiable in argumentation. And there would
be even more judtification for doing so in the mora case than in the empirical one, Snce the vaidity of the
nonaggression principle and that of the principle of origind appropriation through action asitslogicaly
necessary corollary must be considered to be even more basic than any kind of valid or true statements. For
what isvalid or true has to be defined as that upon which everyone acting according to this principle car
possibly agree. As amatter of fact, as has just been shown, at least the implicit acceptance of these rulesisthe
necessary prerequisite to being ableto live and to argue a al.14

Why isit, then, precisdly, that socidist property theories of any kind fail [p. 138] to be judtifiable as
vaid? Frg, it should be noted that dl of the actudly practiced versons of socidism and most of its
theoretically proposed modes as well woud not even pass the firgt formad universdization test, and would fail
for thisfact donel These versonsdl contain norms within their framework of legd rules which have the form
“some people do, and some people do not.” However, such rules, which specify different rights or obligations
for different classes of people, have no chance of being accepted asfair by every potentia participant in ar
argumentation for smply forma reasons. Unless the distinction made between different classes of people



happens to be such that it is acceptable to both sides as grounded in the nature of things, such rules would not
be acceptable because they would imply that one group is awarded legd privileges at the expense of cor
plementary discriminations againg another group. Some people, either those who are dlowed to do something
or those who are not, therefore could not agree that these were fair rules.15 Since most kinds of socidism, as
practiced or preached, have to rely on the enforcement of rules such as *some people have the obligation to
pay taxes, and others have the right to consume them” or “some people know what is good for you and are
alowed to help you get these dleged blessings even if you do not want them, but you are not alowed to know
what is good for them and help them accordingly’ or “some people have the right to determine who has too
much of something and who too little, and others have the obligation to comply” or even more plainly, “the
computer indusiry must pay to subsidize the farmers,” “the employed for the unemployed,” *the ones without
kids for those with kids,” etc., or vice versa, they dl can be discarded easily as serious contenders to the clam
of being part of avalid theory of norms qua property norms, because they al indicate by their very formulatior
that they are not universdizable.

But what iswrong with the socidist property theoriesif thisistaken care[p. 139] of and thereis
indeed a theory formulated that contains exclusvely universdizable norms of the type “nobody is dlowed to”
or “everybody can”? Even then—and this, more ambitioudy, is what has been demondtrated indirectly above
and shdl be argued directly-sociaism could never hope to prove its validity, no longer because of formal
reasons, but because of its materid specifications. Indeed, while those forms of socialism that can easily be
refuted regarding their claim to mora validity on smple forma grounds can & least be practiced, the
application of those more sophisticated versons that would pass the universdlization test prove, for materia
reasons, to be fatd: even if wetried, they Smply could never be put into effect.

There are two related specificationsin the norms of the natural theory of property with at least one of
which asocidist property theory comesinto conflict. The first such specification is that according to the
capitaigtic ethic, aggression is defined as an invasion of the physical integrity of another person’s property. 16
Socidiam, ingtead, would define aggression as an invasion of the value or psychic integrity of another
person’ s property. Conservative socialism, it should be recaled, aimed at preserving a given distribution of
wedth and vaues, and attempted to bring those forces which could change the status quo under control by
means of price controls, regulations, and behaviora controls. Clearly, in order to do so, property rights to the
value of things must be assumed to be judtifiable, and an in vasion of vaues, mutatis mutandis, must be
classfied as unjudtifiable ag gression. Y et not only conservatism usesthisidea of property and aggression.
Socia-democratic socialism does, too. Property rights to vaues must be assumed to be legitimate wher
socia-democratic socidism alows me, for ingtance, to demand compensation from people whose chances or
opportunities negatively affect mine. And the same is true when com pensation for committing psychologica or
“dructura violence’—a particularly dear term in the | eftist political science literature—is permitted.17 [p. 140]
In order to be able to ask for such compensation, what was done—affecting my opportunities, my psychic
integrity, my feding of what is owed to me—would have to be classfied as an aggressive act.

Why isthisidea of protecting the value of property unjudtifiable? First, while every person, at least in
principle, can have full control over whether or not his actions cause the physical characteristics of something
to change, and hence aso can have full control over whether or not those actions are judtifiable, control over
whether or not one's actions affect the value of someone else's property does not rest with the acting person,
but rather with other people and their subjective evauations. Thus no one could determine ex ante if his actions
would be dassified asjudtifiable or unjudtifiable. One would first have to interrogate the whole population to
meake sure that one's planned actions would not change another person’s evauations regarding his own
property. And even then nobody could act until universal agree ment was reached on who is supposed to do



what with what, and at which point in time. Clearly, for dl the practica problemsinvolved, one would be long
dead and nobody would argue anything any longer long before this was ever accomplished.18 But more
decisvey 4ill, the socidist postion regarding property and aggression could not even be effectively argued,
because arguing in favor of any norm, socidist or not, implies that there is conflict over the use of some scarce
resource, otherwise there would smply be no need for discussion. However, in order to argue that thereis e
way out of such conflicts, it must be presupposed that actions must be dlowed to be performed prior to any
actud agreement or disagreement, because if they were not, one could not even argue so. Yet if one can do
this—and socidism too must assume that one can, insofar as it exists as an argued intdllectua position—ther
thisis only possible because the existence of objective borders of property i.e., borders which every person
can recognize as such on his own, without having to agree firgt with anyone se with [p. 141] respect to one's
system of vaues and evauations. Socidism, too, then, in spite of what it says, must in fact presuppose the
existence of objective property borders, rather than of borders determined by subjective evauations, if only in
order to have any surviving socidist who can make his mora proposas.

The socidist idea of protecting vaue instead of physicd integrity aso fails for a second, related reason.
Evidently, the value of a person, for ex ample, on the labor or marriage market, can be and indeed is affected
by other peopl€ s physicd integrity or degree of physical integrity. Thus, if one wanted property values to be
protected, one would have to dlow physical aggression against people. However, it is only because of the
very fact that a person’s borders—that is, the borders of a person’s property in his body as his domain of
exclusive control with which another person is not alowed to interfere unless he wishes to become ar
aggressor—are physica borders (intersubjectively ascertainable, and not just subjectively fancied borders) that
everyone can agree on anything independently (and, of course, agreement means agreement of independent
decision-making units). Only because the protected borders of property are objective then, i.e., fixed and
recognizable as fixed prior to any conventiona agreement, can there a dl be argumentation, and possibly
agreement, between independent decision-making units. There smply could not be anyone arguing anything
unless his existence as an independent physica unit was first recognized. No one could argue in favor of &
property system defining borders of property in subjective, evaluative terms—as does socialism—because
smply to be able to say so presupposes that, contrary to what the theory says, one must in fact be a physicaly
Independent unit saying it.

The Stuation isno less dire for socidism when one turns to the second essentid specification of the
rulings of the natura theory of property. The basic norms of capitaism were characterized not only by the fact
that [p. 142] property and aggression were defined in physical terms; it was of no lessimportance that in
addition property was defined as private, individualized property and that the meaning of origind
appropriation, which evidently implies making a distinction between prior and later, had been specified. It is
with this additiona specification aswell that socidism comesinto conflict. Instead of recognizing the vita
importance of the prior-later distinction in deciding between conflicting property clams, socidism proposes
normswhichin effect sate that priority isirrdevant in making such adecison and that late-comers have ac
much of aright to ownership asfirs-comers. Clearly, thisideaisinvolved when socid-democratic socidism,
for instance, makes the natural owners of wedth and/or their heirs pay atax so that the unfortunate |atecomers
might be able to participate in its consumption. And thisideaiis aso involved, for ingtance, when the owner of a
natura resource isforced to reduce (or increase) its present exploitation in the interest of pogterity. Both times
it only makes sense to do so when it is assumed that the person accumulating wedlth firgt, or using the natura
resource firgt, thereby commits an aggression againgt some late-comers. If they have done nothing wrong, ther
the late-comers could have no such daim against them.19

What iswrong with thisidea of dropping the prior-later distinction as moraly irrdevant? Firs, if the



late-comers, i.e., those who did not in fact do something with some scarce goods, had indeed as much of &
right to them asthe first-comers, i.e., those who did do something with the scarce goods, then literaly no one
would be dlowed to do anything with anything, as one would have to have dl of the late-comers consent prior
to doing whatever one wanted to do. Indeed, as posterity would include one's children’s children—people,
that is, who come so late that one could never possibly ask them—advocating alega system that does not
make use of the prior-later digtinction as part of its underlying property theory is smply aosurd in [p. 143] that
it implies advocating desth but must presuppose life to advocate any thing. Neither we, our forefathers, nor our
progeny could, do, or will survive and say or argue anything if one were to follow thisrule. In order for any
person—past, present, or future—to argue anything it must be possible to survive now. Nobody can wait and
suspend acting until everyone of an indeterminate class of late-comers happens to appear and agree to what
one wantsto do. Rather, insofar as a person finds himself done, he must be able to act, to use, produce,
consume goods straightaway, prior to any agreement with people who are smply not around yet (and perhaps
never will be). And insofar as a person finds himsdf in the company of others and there is conflict over how to
use agiven scarce resource, he must be able to resolve the problem a a definite point in time with a definite
number of people instead of having to wait unspecified periods of time for ungpecified numbers of people.
Smply in order to survive, then, which isa prerequisite to arguing in favor of or against anything, property
rights cannot be conceived of as being timeless and nonspecific regarding the number of people concerned.
Reather, they must necessaxily be thought of as originating through acting at definite pointsin time for definite
acting individuas.20

Furthermore, the idea of abandoning the prior-later distinction, which socidism finds so atractive,
would again smply be incompatible with the nonaggression principle as the practica foundation of
argumentation. To argue and possibly agree with someore (if only on the fact that there is dis agreement)
means to recognize each other’ s prior right of exclusive control over his own body. Otherwise, it would be
impossible for anyone to firgt say anything a a definite point in time and for someone else to then be able to
reply, or vice versa, as neither the first nor the second speaker would be independent physical decisonmaking
units anymore, a any time. Eliminat ing the prior-later distinction then, as socidism atemptsto do, is
tantamount to eiminating the possibility of arguing and reaching agreement. However, [p. 144] as one cannot
argue that there is no possibility for discusson without the prior control of every person over his own body
being recognized and accepted asfair, alate-comer ethic that does not wish to make this difference could
never be agreed upon by anyone. Smply saying that it could implies a contradiction, as one's being able to
say o would presuppose one's ex istence as an independent decision-making unit at a definite point intime.

Hence, oneisforced to conclude that the socidist ethic is acomplete failure. In dl of its practical
versons, it is no better than arule such as* 1 can hit you, but you cannot hit me,” which even failsto passthe
universaization test. And if it did adopt universdizable rules, which would basicaly amount to saying
“everybody can hit everybody else,” such rulings could not concelvably be said to be universaly acceptable or
account of their very materid specification. Smply to say and argue SO must presuppose a person’s property
right over his own body. Thus, only the first-come-first-own ethic of capitalism can be defended effectively as
it isimplied in argumentation. And no other ethic could be so judtified, as judtifying something in the course of
argumentation implies presupposing the validity of precisdy this ethic of the natura theory of property. [p. 145]
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Chapter 7

For such aposition cf. A. J. Ayer, Language, Truth and Logic, New Y ork, 1950.

On the emoativigt position cf. C. L. Stevenson, Facts and Values, New Haven, 1963; and Ethics
and Language, London, 1945; cf. dso the instructive discussion by G. Harman, The Nature of
Morality, New York, 1977; the classical exposition of the idea that “reason is and can be no more than
the dave of the passions’ isto be found in D. Hume, Treatise on Human Nature, (ed. Selby-Bigge),
Oxford, 1970.

Cf. also Chapter 6 above.

For various “ cognitivist” approaches toward ethics cf. K. Baier, The Moral Point of View, Ithaca, 1958;
M. Singer, Generalization in Ethics, London, 1863; P. Lorenzen, Normative Logic and Ethics,
Mannheim, 1969; S. Toul-min, The Place of Reason in Ethics, Cambridge, 1970; F. Kambartel (ed.),
Praktische Philosophie und konstr uktive Wissenschaftstheorie, Frankfurt/M., 1974; A. Gewirth,
Reason and Morality, Chicago, 1978.

Another cognitivist tradition is represented by various “natura rights’ theorists. Cf. J. Wild,
Plato’s Modern Enemies and the Theory of Natural Law, Chicago, 1953; H. Vesatch, Rational Man.
A Modern Interpretation of Aristotelian Ethics, Bloomington, 1962; and For An Ontology of Morals.
A Critique of Contemporary Ethical Theory, Evanston, 1968; and Human Rights. Fact or Fancy?,
Baton Rouge, 1985; L. Strauss, Natural Right and History, Chicago, 1970.

Cf. K. O. Apdl, Transformation der Philosophie, Vol. 2, Frankfurt/M, 1973, in particular the essay
“Das Apriori der Kommunikationsgemeinschaft und die Grundlagen der Ethilk”; also J. Habermas,
“Wahrheitstheorien,” in: H. Fahrenbach (ed.), Wirklichkeit und Reflexion, Pfullingen, 1974; Theorie
des kommunikativen Handelns, Vol. 1, Frankfurt/M, 1981, pp.44ff; and Moralbewusstsein und
kommunikatives Handeln, Frankfurt/M., 1983.

Note the structural resemblance of the “apriori of argumentation” to the “apriori of action,” i.e.,
the fact, as explained in Chapter 6 above, that there is no way of disproving the statement that everyone
knows what it meansto act, since the attempt to disprove this statement would presuppose one’ s
knowledge of how to perform certain activities. Indeed, the indisputability of the knowledge of the
meaning of validity claims and action are intimately related. On the one hand, actions are more
fundamental than argumentation [p. 234] with whose existence the idea of validity emerges, as
argumentation is clearly only a subclass of action. On the other hand, to say what has just been said
about action and argumentation and their relation to each other aready requires argumentation and so in
this sense—epistemol ogically, that is—argumentation must be considered to be more fundamental thar
nonargumentative action. But then, asit is epistemol ogy, too, which reveds the insight that although it
might not be known to be so prior to any argumentation, in fact the development of argumentation
presupposes action in that validity claims can only be explicitly discussed in an argument if the persons
doing so dready know what it means to have knowledge implied in actions; both, the meaning of action in
general and argumentation in particular, must ke thought of as logically necessary interwoven strands of
apriori knowledge.

Methodologically, our approach exhibits a close resemblance to what A. Gewirth has described as the
“diadectically necessary method” (Reason and Morality, Chicago, 1978, p.42-47)—amethod of a priori
reasoning modeled after the Kantian idea of transcendental deductions. Unfortunately, though, in his
important study Gewirth chooses the wrong starting point for his analyses. He attempts to derive an
ethical system not from the concept of argumentation, but from that of action. However, this surely
cannot work, because from the correctly stated fact that in action an agent must, by necessity,



presuppose the existence of certain values or goods, it does not follow that such goods then are
universalizable and should thus be respected by others as the agent’ s goods by right. (On the requirement
of normative statements to be universdizable cf. the following discussion in the text.) Rather, the idea of
truth, or regarding morals, of universalizable rights or goods only emerges with argumentation as a specia
subclass of actions but not with action as such, asis clearly reveded by the fact that Gewirth, too, is not
engaged smply in action, but more specificaly in argumentation when he tries to convince us of the
necessary truth of his ethical system. However, with argumentation recognized as the one and only
appropriate starting point for the diaecticaly necessary method, a capitaist (i.e., non-Gewirthian) ethic
follows, as will be seen. On the faultiness of Gewirth’s attempt to derive universalizable rights from the
notion of action cf. aso the perceptive remarks by M. MacIntyre, After Virtue, Notre Dame, 1981,
pp.6465; J. Habermas, Moralbewusstsein und kommunikatives Handeln, Frankfurt/M., 1983,
pp.110-111; and H. Veatch, Human Rights, Baton Rouge, 1985, pp. 159-160.

7. Therelationship between our approach and a “natural rights’ approach can now be described in some
detail, too. The natural law or natural rights [p. 235] tradition of philosophic thought holds that universally
valid norms can be discerned by means of reason as grounded in the very nature of man. It has been a
common quarrel with this position, even on the part of sympathetic readers, that the concept of human
nature is far “too diffuse and varied to provide a determinate set of contents of natural law” (A. Gewirth,
“Law, Action, and Mordity” in: Georgetown Symposium on Ethics. Essays in Honor of H. Veatch
(ed. R. Porreco), New York, 1984, p.73). Furthermore, its description of rationality is equally ambiguous
in that it does not seem to distinguish between the role of reason in establishing empirical laws of nature
on the one hand, and normative laws of human conduct on the other. (Cf., for instance, the discussion in
H. Veatch, Human Rights, Baton Rouge, 1985, p.62-67.)

In recognizing the narrower concept of argumentation (instead of the wider one of human
nature) as the necessary starting point in deriving an ethic, and in assigning to moral reasoning the status
of apriori reasoning, clearly to be distinguished from the role of reason performed in empirical research,
our approach not only claims to avoid these difficulties from the outset, but claims thereby to be at once
more straightforward and rigorous. Still, to thus dissociate mysalf from the natural rights tradition is not to
say that | could not agree with its critical assessment of most of contemporary ethical theory; indeed | do
agree with H. Veatch’s complementary refutation of al desire (teleologicd, utilitarian) ethics aswell as
all duty (deontological) ethics (see Human Rights, Baton Rouge, 1985, Chapter 1). Nor do | claim that it
isimpossible to interpret my approach asfaling in a*“rightly conceived”’ natura rights tradition after al.
What | claim, though, is that the following approach is clearly out of line with what the natura rights
approach has ac tualy come to be, and that it owes nothing to this tradition as it stands.

8. The universdization principle figures prominently indeed among &l cognitivist approaches to moras. For
the classica exposition cf. |. Kant, “ Grundlegung zur Metaphysik der Sitten” and “Kritik der praktischer
Vernunft” in: Kant, Wer ke (ed. Weischede), val. 1V, Wiesbaden, 1956.

9. It might be noted here that only because scarcity existsis there even a problem of formulating moral
laws; insofar as goods are superabundant (“free” goods) no conflict over the use of goods is possible and
no action-coordination is needed. Hence, it follows that any ethic, correctly conceived, must be
formulated as a theory of property, i.e., atheory of the assignment of rights of exclusive control over
scarce means. Because only then does it become possible to avoid otherwise inescapable and
unresolvable conflict. Unfortunately, moral philosophers, in their widespread ig norance of economics,
have hardly ever seen this clearly enough. Rather, [p. 236] like H. Veatch (Human Rights, Baton
Rouge, 1985, p. 170), for instance, they seem to think that they can do without a precise definition of
property and property rights only to then necessarily wind up in a sea of vagueness and ad-hoceries. Or
human rights as property rights cf. also M. N. Rothbard, The Ethics of Liberty, Atlantic Highlands, 1982,
Chapter 15.

10. Cf. J. Locke, Two Treatises on Government (ed. P. Ladett), Cambridge, 1970, esp. 2, 5.



11.

13.

14.

15.
16.

17.

On the nonaggression principle and the principle of original appropriation cf. also M. N. Rothbard, For A
New Liberty, New York, 1978, Chapter 2; and The Ethics of Liberty, Atlantic Highlands, 1982,
Chapters 6-8.

This, for instance, is the position taken by J. J. Rousseau, when he asks us to resist attempts to privately
appropriate nature given resources by, for example, fencing them in. In his famous dictum, he says,
“Beware of listening to thisimpostor; you are undone if you once forget that the fruits of the earth belong
to us dl, and the earth itself to nobody” (“Discourse upon the Origin and Foundation of Inequality among
Mankind” in: J. J. Rousseau, The Social Contract and Discourses (ed. G. Cole), New Y ork, 1950,
p.235). However, it is only possible to argue so if it is assumed that property claims can be justified by
decree. Because how else could “dl” (i.e., even those who never did anything with the resourcesin
question) or “nobody” (i.e., not even those who actually made use of it) own something—unless property
claims were founded by mere decree?!

On the problem of the deriveability of “ought” from “is’ statements cf. W. D. Hudson (ed.), The
Is-Ought Question, London, 1969; for the view that the fact-value dichotomy is an ill-conceived idea cf.
the natural rights literature cited in note 4 above.

Writes M. N. Rothbard in The Ethics of Liberty, Atlantic Highlands, 1982, p.32: “Now, any person
participating in any sort of discussion, including one on vaues, is, by virtue of so participating, dive and
affirming life. For if he were really opposed to life he would have no businessin such a discussion,
indeed he would have no business continuing to be aive. Hence, the supposed opponent of life isredly
affirming it in the very process of discussion, and hence the preservation and furtherance of one's life
takes on the stature of an incontestable axiom.” Cf. also D. Osterfeld, “the Natural Rights Debate” in:
Journal of Libertarian Studies, VII, I, 1983, pp.106f. [p. 237]

Cf. adso M. N. Rothbard, The Ethics of Liberty, Atlantic Highlands, 1982, p.45.

On the importance of the definition of aggression as physical aggression cf. aso M. N. Rothbard, The
Ethics of Liberty, Atlantic Highlands, 1982, Chapters 8-9; the same, “Law, Property Rights and
Pollution,” in: Cato Journal, Spring 1982, esp. pp. 60-63.

On the idea of structura violence as distinct from physical violence cf. D. Senghaas (ed.), Imperialismus
und strukturelle Gewalt, Frankfurt/M., 1972.

Theidea of defining aggression as an invasion of property values also underlies the theories of
justice of both J. Rawls and R. Nozick, however different these two authors may have appeared to be to
many commentators. For how could he think of his so-caled difference-principle—" Social and economic
inequalities are to be arranged so that they are . . . reasonably expected to be to everyone’ s—including
the least advantaged one' s—ad-vantage or benefit” (J. Rawis, A Theory of Justice, Cambridge, 1971,
pp. 60-83; see dso pp.75ff)—as justified unless Rawls believes that smply by increasing his reative
wealth a more fortunate person commits an aggres sion, and a less fortunate one then has avalid clam
against the more fortunate person only because the former’ s relative position in terms of value has
deteriorated? And how could Nozick claim it to be justifiable for a“dominant protection agency” to
outlaw competitors, regardless of what their actions would have been like (R. Nozick, Anarchy, State
and Utopia, New Y ork, 1974, pp.55f)? Or how could he believe it to be morally correct to outlaw
so-called nonproductive exchanges, i.e., exchanges where one party would be better off if the other one
did not exist at all, or at least had nothing to do with it (as, for instance, in the case of a blackmailee and a.
blackmailer), regardless of whether or not such an exchange involved physicd invasion of any kind
(ibid., pp. 83-86), unless he thought that the right existed to have the integrity of one's property values
(rather than its physicd integrity) preserved? For a devastating critique of Nozick’s theory in particular
cf. M. N. Rothbard, The Ethics of Liberty, Atlantic Highlands, 1982, Chapter 29; on the fallacious use of
the indifference curve analysis, employed both by Rawls and Nozick, cf. the same, “Toward a
Recongtruction of Utility and Welfare Economics,” Center for Libertarian Studies, Occasional Paper
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No. 3, New York, 1977.
Cf. dso M. N. Rothbard, The Ethics of Liberty, Atlantic Highlands, 1982, p.46. [p. 238]

For an awkward philosophical attempt to justify alate-comer ethic cf. J. Rawls, A Theory of Justice,
Cambridge, 1971, pp.284ff; J. Sterba, The Demands of Justice, Notre Dame, 1980, esp. pp.58ff,
pp.137ff; On the absurdity of such an ethic cf. M. N. Rothbard, Man, Economy and State, Los
Angeles, 1972, p.427.

It should be noted here, too, that only if property rights are conceptualized as private property rights
originating in time, does it then become possible to make contracts. Clearly enough, contracts are
agreements between enumerable physically independent units which are based on the mutua recognition
of each contractor’s private ownership claims to things acquired prior to the agreement, and which then
concern the transfer of property titles to definite things from a specific prior to a specific later owner. Nc
such thing as contracts could conceivably exist in the framework of alate-comer ethic! [p. 239]
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